Dave Harbour
2440 E. Tudor Rd. #463
Anchorage, AK  99507

July 31, 2008

Honorable Lyda Green, President

Alaska State Senate

State Capitol, Room 111 

Juneau, AK  99801-1182

Dear Senator Green:

Like many other citizens, I respect the tireless work our Governor and Legislature have invested in understanding and resolving the many complex issues affecting development of an Alaska North Slope natural gas pipeline project.

Having recently completed an appointment as a member of the Regulatory Commission of Alaska (RCA), I believe I am able to offer you and your colleagues what may be a unique view of the AGIA license issue now before you.  I have pieced this together from my notes and memory in a day, hoping you will understand that I do this somewhat bleary eyed and without secretarial help.  I wanted to do it though, out of respect for your own marathon effort: after all you have invested in this process so far, it occurred to me that you would want to consider a factor that could help perfect your decision today or tomorrow. 
1.  Please consider the TAPS tariff matter and its relevance to the AGIA contract.  When I joined the Commission in 2003, it had recently issued Order No. 151: a ruling that, since 1997, TAPS intrastate rates had been unjust and unreasonable (i.e. too high).  In similar, subsequent proceedings, I supported that finding.  In 2006 Superior Court Judge Suddock upheld Order No. 151, “…in all respects.”  The intrastate rates, however, only affected about 5% of the pipeline’s throughput.  Then, more recently, interstate shippers protested the rates affecting the other 95% interstate throughput.  The Federal Energy Regulatory Commission (FERC) issued a finding which roughly followed the RCA’s in-state tariff decision.  Those decisions had the effect of forcing TAPS rates lower, obviously benefitting the shippers.  But lowering the TAPS tariff also increased the wellhead value of oil and, thus, the amount of Alaska’s tax and royalty income.   Both the Alaska and Federal regulatory commissions reached their conclusions based--not on politics and personal preference--but on adjudication resulting from a fact-based record developed through due process hearings.  
Unlike what some have suggested, the producers did not, on their own, maintain high rates.  TAPS rate ceilings were established under the TAPS Settlement Methodology (TSM).  An agreement between the State of Alaska and the TAPS Carriers in late 1985 adopted TSM.  That agreement sprung from several years of disagreement and legal disputes between the State and TAPS owners.  In the agreement the parties included an interstate TSM (accepted by FERC) and an Intrastate TSM (accepted by RCA’s predecessor).  Both TSMs obligated the State to defend the interstate and intrastate TSMs: “…against any litigation affecting the validity and enforceability of this Agreement, or any provision thereof.”  Neither the FERC nor the RCA ‘approved’ the TAPS Settlement Methodology; they simply accepted it at request of the parties, subject to future protests.  In 1997 Williams and Tesoro did protest the intrastate rates which triggered the RCA’s investigation and subsequent finding that the intrastate rates were not just and reasonable.  After the RCA’s finding, Tesoro and Anadarko protested the interstate rates as well, triggering the FERC’s action.  

That critical provision of the TAPS agreement required the State to defend TSM for several decades, even though the rate structure had not been adjudicated to a ‘just and reasonable’ standard.  Thus, the State’s duty to defend TSM trumped its duty as Alaskans’ landlord to advocate reasonable transportation rates and wellhead values, to the tune of hundreds of millions of dollars or more.  This turn of events cannot be laid at the doorstep of the TAPS carriers; it grew from an Alaska governmental public policy decision like the one before you this week.  
2.  Please now consider how AGIA, like TSM, obligates Alaska.   Section 43.90.440 requires that if “…the state extends to another person preferential royalty or tax treatment or grant of state money for the purpose of facilitating the construction of a competing natural gas pipeline project in this state, and if the licensee is in compliance with the requirements of the license and with the requirements of state and federal statutes and regulations relevant to the project, the licensee is entitled to payment from the state of an amount equal to three times the total amount of the expenditures incurred….”  This provision obligates future state decision makers to care more for defense of the licensee than pursuing other opportunities that could later seem to be more in the State’s interest.  It solidifies this obligation by subjecting the State to the triple damage penalty—should its licensee loyalty waver--much as TSM obligated the State to defend the TAPS Settlement Methodology.

Others have commented at length on the issue of treble damages, so it is not necessary to belabor it here.  However, with the lack of definition as to what constitutes a “cause” for imposition of treble damages, litigation seems inevitable.  Even with a strong even-handed tribunal, when a licensee challenges the State’s loyalty, I believe this provision could impose substantial damages on the state if not the tripling of them.  But the money is not the biggest cost or setback to the State; it is the time taken for parties to resolve their disputes on the floors of legal arenas.  Years can be lost in that process, along with fortunes and disappearing opportunities.  It is one thing when private persons and companies alone are affected.  But when the government puts into motion a process likely to result in dispute involving delay and expense, future decision makers and citizens will suffer in numerous ways: the delay in receipt of royalties and taxes, the diminishment of employment potential, the hit to the economy by a wounded investment climate, and a missed chance to create in-state gas use for power production and industrial use.  (Perhaps, in general, this is the risk government incurs when it seeks to manipulate the marketplace.)
In short, if Alaska approves this AGIA license as it is presently structured it will obligate future decision makers to defend the process regardless of changing circumstances.  The TAPS Settlement Methodology similarly obligated government but offered one big advantage over the AGIA process: it allowed for the regulatory bodies to fully adjudicate the justness and reasonableness of the Tariff in the face of future protests and that process worked.  AGIA allows for no future protest or change in the process unless the licensee agrees.  Even then one must be careful that any changes do not spark legal challenge from parties who “might” have applied had they known this change would be acceptable.  The AGIA process even discourages the desires of some legislators to amend/improve its provisions or the proposed license terms right now, before it is finally acted upon.  I sympathize with you, for if I were today faced with an “up or down” vote on this matter, I would be lamenting the time and huge resource invested to date, yet unable to rationalize a “yes” vote. 
Probably no private citizen has so fully absorbed the important testimony of experts and citizens as you and your colleagues.   Accordingly, I trust that when the final vote approaches, senators will be the most qualified individuals in Alaska to cast a wise vote.  Having now offered a concept that may not have been earlier revealed, I hope you find it helpful in supplementing your consideration of this complex issue.

With best wishes and Godspeed, I remain
Respectfully,
	


	

	

	

	

	

	


Cc: 
Members, Alaska State Senate
